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(Wth appl n.(s) for i ntervention and direction and
perm ssion to submt addi tional docunents and nodification
of Court’s order dt. 9.12.03 and 30.7.04 and condonation of
delay in filing affidavit and stay )

Wth

Cvil Appeal NO 4158-4159 of 2002 (Wth  appln. for

per m ssi on to file addl . Affidavit on B/ O Appellant),

G vil Appeal NO. 4161-4162 of 2002 (with appln. (s)
for permission to file addl. docunents and directions),

G vil Appeal NO 4163-4164 of 2002 (Wth appln(s) for
nodi fication/clarification of order dated 9.12.2003),

Cvil Appeal NO 4160 of 2002 (with appln. (s) for stay),
Civil Appeal NO 4170-4171 of 2002,

Cvil Appeal NO 4167-4169 of 2002 (Wth appln.(s) for
i ntervention(s) and direction(s),

Gvil Appeal NO 4165-4166 of 2002,

Cvil Appeal NO 4175-4176 of 2002 (Wth appln.(s) for
directions and permssion to file rejoinder affidavit and
perm ssion to file |list of hawkers),

Cvil Appeal NO 4179-4180 of 2002 (Wth appln.(s) for
clarification/nmodification of Court’s order),

Cvil Appeal NO 4172-4174 of 2002 (Wth appln.(s) for
di rections),

CONMT. PET. (C) NO. 195-196 of 2001 in C. A No.4175-
4176/ 2002,

Cvil Appeal NO 4178 of 2002,

Cvil Appeal NO 4177 of 2002,

Cvil Appeal NO 9661 of 2003,

Cvil Appeal NO 9662 of 2003,

Civil Appeal NO 9663-9666 of 2003,

G vil Appeal NO 9667 of 2003 (Wth appln.(s) for
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clarification/nodification of Court’s order dt. 30.7.2004 and
i ntervention),

CONMT. PET. (C) NO. 456-458 of 2002 in C. A No.4167-
4169/ 2002

CONMT. PET. (C) NO. 153-154 of 2005 in C. A No.4156-
4157/ 2002,

WP(C) NO 17 of 2006 (with appln.(s) for ex-parte stay),

WP(C) NO. 14 of 2008,

Contenpt Petition(C)No.233-234/2005 in C A Nos.4156-
4157/ 2002

Contenpt Petition(C)No.245-246/ 2005 in C. A Nos. 4156-
4157/ 2002

Contenpt Petition(C) No.4-5/2006 in C A Nos.4156-4157/2002
Contenpt Petition (C)No.140/2006 in C. A No.4156-4157/2002

W P. (C) No. 335/ 2004/ (wi th appln.(s) for directions and
perm ssion to file affidavit),

W P. (C) No. 337/ 2004 (with appln.(s) for directions),

SEMA, J.

The Hawkers’ problens in the city of Bonbay was first
dealt with by this Court in the case of Bonmbay Hawkers’
Uni on v. Bombay Municipal Corporation (1985) 3 SCC 528.
The argunent that the hawkers have a fundanental right to
carry on their trade or business and that the respondents are
unlawfully interfering with that right by arbitrarily refusing to
grant or renew their licenses for hawking and that the wit
petitions for a declaration that the provisions of Sections 313,
313-A, 314(3) and 497 of the Bonmbay Muini ci pal Corporation
Act, 1988 are void since they confer upon the respondents an
arbitrary and ungui ded power to refuse to grant or renew
i censes for hawking and to renmove the goods wi thout
affording to the hawkers an opportunity to be heard, was
repelled by this Court. This Court held that the right to carry
on trade or business conferred by Article 19(1)(g) of the
Constitution is subject to the provisions of clause (6) of Article
19 which provided that nothing in Sub-clause (g) of Article
19(1) would affect the operation of any existing | aw i nsofar as
it inmposed, or prevented the State from maki ng any law
imposing, in the interests of general public, reasonable
restrictions on the exercise of the right conferred by the said
sub-clause. It was held that no one had any right to do his or
her trade or business so as to cause nui sance, annoyance or
i nconveni ence to the other nenbers of the public. It was
poi nted out that public streets, by their very nonenclature
and definition, were nmeant for the use of the general public. It
was further pointed out that the public streets are not laid to
facilitate the carrying on of private trade or business. It was
held that if hawkers were to be conceded the right clained by
themthey could hold the society to ransom by squatting on
the center of busy thoroughfares, thereby paralyzing all civic
life. It was noticed that in sone of the parts of the city the
hawkers had made it inpossible for the pedestrians to walk on
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footpaths or even on the streets. This Court then exanm ned the
schene proposed by the Minicipal Conmi ssioner and |aid

down certain nodalities for hawki ng and non-hawki ng zones.
After accepting sone restrictions/conditions proposed by the
Muni ci pal Commi ssioner, this Court suggested certain

gui del ines and directed the Minicipal Conmm ssioner to frane

a final schene.

Pursuant to the aforesaid direction, Bonbay Minicipa
Corporation (for short '"BMC ) constituted an Advisory

Commi ttee composed of officials of the Corporation
representatives of the Residents’ Associations, NGO s, elected
representatives of the Traffic Police and representatives of the
hawkers. In the interregnum the Advisory Conmttee
submitted a draft Schene. Many suggestions were nmade but

we are not concerned with the draft Schene, proposals or
suggestions, in these proceedings.

Before this Court a strong reliance has al so been placed
on behalf of the petitioners on the judgnment in the case of
O ga Telli's v.” Bonbay Munici pal Corporation (1985) 3 SCC
545. It was subnitted that the right to hawk was al so a
fundanental right under Article 21 of the Constitution of
India. This Court noticed that such an argunent has been
negatived in the case of Sodan Singh and Ors. v. New Del hi
Muni ci pal Committee and Os. (1989) 4 SCC 155. This
Court in Sodan Singh’'s case (supra), while dealing with
hawkers in the city of Delhi held that the hawking on
roadsides fell within the expression "occupation, trade or
busi ness" in Article 19 (1) (g) but- that it was subject to
reasonabl e restrictioons under Article 19(6) of the Constitution
After noticing the 1985 and 1989 judgnents of this
Court, as referred to above, this Court in Maharashtra Ekta
Hawkers Union v. Minicipal Corporation G eater Minbai
(2004) 1 SCC 625 para 10 at page SCC 630 hel d:

"10. The above authorities nake it clear that the
hawkers have a right under Article 19(1)(g) of the
Constitution of India. This right however is subject
to reasonable restrictions under Article 19(6). Thus
hawki ng may not be permitted where e.g. due to
narrowness of road free flow of traffic or novenent
of pedestrians is hindered or where for security
reasons an area is required to be kept free or near
hospital s, places of worship etc. There is no
fundanental right under Article 21 to carry on any
hawki ng busi ness. There is also no right to do
hawki ng at any particular place. The authorities

al so recognize the fact that if properly regulated the
smal | traders can considerably add to the

conveni ence and confort of the general public, by
maki ng avail able ordinary articles of everyday use
for a conparatively |lesser price. The schene nust
keep in mnd the above principles. So far as

Munbai is concerned the schene must conply with

the conditions laid down in the Bonbay Hawkers

Uni on’ s case. Those conditions have become fina

and there is no changed circunstance which
necessitates any alteration.”

We are pointing out the aforesaid finding of this Court as
many intervention applications have been filed, which we shal
be dealing with at an appropriate tine, attenpting to re-argue
the entire controversy which has been set at rest by this Court
i n Maharashtra Ekta Hawkers Union v. Minicipa
Corporation Greater Miunbai (2004) 1 SCC 625 (supra).

This Court, after noticing the draft Scheme prepared
pursuant to the judgnent of this Court in Bonbay Hawkers’
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Union’s case (supra), decided to constitute a Commttee. It
said in paragraph 12 SCC page 634 as under

"12. W have, during the course of argunents, tried

to go through the schenme street by street. However

on a re-consideration it appears to us that this

Court is not really equipped to undergo this

exercise. In our viewit would be preferable that this
Court approves the conditions of the schene and
certain roads/streets on which hawking is to be
permtted. Then, as in Sodan Singh's case, a

conmittee nmust be appointed and nodalities laid

down under which the committee is to function. The
conmittee can hear interested parties and consider
their representations. The conmittee can decide

whet her any particular road/street is to be declared
as a non-hawki ng zone. W therefore confine

ourselves to |laying down the basic features of the
schene, appointing a committee and | ayi ng down

the nodal ities for functioning of the conmttee."

The other finding of this Court, which would be rel evant
for our purpose is paragraph 13 page 634 SCC, which reads:
"13. At this stage it nmust be nentioned that we had
by order dated 1st May 2003 permtted parties to
nmake suggestions as to which additional areas can
becorme hawki ng zones.’ A nunber of suggestions
had been made. W are told that BMC i s agreeabl e
to include 51 nore roads as hawki ng zones. W
have consi dered submi ssions of M. Divan on why
t hese additional roads shoul d not be added to the
137 al ready approved by the Bonbay Hi gh Court. In
our view 49 of these additional roads neet all the
criteria, set out hereafter, and can be included in
the hawki ng zones. Therefore to start with we
approve the 187 + 49 roads as hawki ng zones. The
roads we have excluded are Pandey Road in A Ward
and Deodhar Road in F/N ward as they appear to
be residential areas with no shopping line. W
further clarify that anmpongst these 49 roads there
are sone roads e.g. Mahatma Gandhi Marg .in A
Ward which are already included in the hawking
zones but on whi ch BMC now proposes to
accommodat e addi tional hawkers. Whil st doing so
BMC will ensure that there is no inpedinent or
hi ndrance to vehicular traffic or pedestrians. The
approval of these 49 roads is subject to
approval /NOC fromthe traffic police. It nust also
be clarified that even though a road may be within a
hawki ng zone the restrictions, set out hereunder
regardi ng di stances fromrailway stations, hospitals,
educational institutions, places of worship etc. on
that road, if any, would continue to apply."

Utimately, this Court took the view that the hawkers
shall be permtted to do their business subject to
restrictions/conditions, as set out in paragraph 14 page 635
SCC as under:

"14. The restrictions/conditions on which the
hawkers shall do the business are:

(1) an area of 1 ntr x 1 ntr on one side of the

f oot path wherever they exist or on an extrene side
of the carriage way, in such a manner that the
vehi cul ar and pedestrian traffic is not obstructed
and access to shops and residences is not bl ocked.
We further clarify that even where hawking is
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permtted, it can only be on one side of the footpath
or road and under no circunstances on both sides

of the footpaths or roads. W however clarify that
Aarey/ Sarita stalls and sugar cane vendors woul d
require and may be permitted an area of nore than

1 M. by 1 M. but not nore than 2 M. by 1 M;

(2) Hawkers nust not put up stalls or place any

tabl es, stand or such other thing or erect any type
of structure. They should al so not use handcarts.
However they nmay protect their goods fromthe sun
rain or wind. Qoviously this condition would not
apply to Aarey/sarita stalls;

(3) There should be no hawking within 100 neters
fromany place of worship, holy shrine, educationa
institutions and hospitals or within 150 neters from
any municipal or other nmarkets or from any rail way
station. There shoul d be no hawki ng on foot-bridges
and over-bridges. Further certain areas may be
required to be kept free of hawkers for security
reasons. 'However outside places of worship hawkers
can be pernmitted to sell itens required by the
devotees for offering to the deity or for placing in the
pl ace of worship e.g. flowers, sandal wood, candi es,
agarbattis, coconuts etc.;

(4) The hawkers nust not create any noise or play
any instrunment or music for attracting the public or
t he custoners;

(5) They can only sell cooked foods, cut fruits juices
and the like. W are unable to accept subni ssion
that cooking should be permtted. W direct that no
cooki ng of any nature what soever shall be

permtted. Even where cooked food or cut fruits or
the like are sold, the food nust not be adulterated
or unhygienic. Al nunicipal licensing regulations
and the provisions of the Prevention of Food

Adul teration Act must be conplied with;

(6) Hawki ng nust be only between 7.00 am and

10. 00 pm

(7) Hawking will be on the basis of paynent of a
prescribed fee to be fixed by BMC. However the
payment of prescribed fee shall not be deened to

aut hori ze the hawker to do his business beyond
prescri bed hours and woul d not confer on the

hawker the right to do business at any particul ar

pl ace;

(8) The hawkers rnust extend full cooperation to the
muni ci pal conservancy staff for cleaning the streets
and footpaths and also to the other nunicipal staff
for carrying on any municipal work. They nust also
cooperate with the other government and public
agenci es such as BEST undertaki ng, Bonbay

Tel ephones, BSES Ltd. etc. if they require to lay any
cabl e or any devel opnent work. ;

(9) No hawking would be permitted on any street
which is less than 8 neters in width. Further the
hawkers al so have to conply with Devel opnent

Control Rules thus there can be no hawking in

areas which are exclusively residential and where
trading and comrercial activity is prohibited. Thus
hawki ng cannot be permitted on roads and

paverents whi ch do not have a shopping |ine.

(10) BMC shall grant licences which will have
phot os of the hawkers on them The |icence nmust be
di spl ayed, at all tines, by the hawkers on their
person by clipping it on to their shirt or coat;
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(11) Not nore than one nmenber of a famly nust be
given a licence to hawk. For this purpose BMC wil |
have to conputerize its records;

(12) Vending of costly itenms e.g. electrica
appl i ances, video and audi o tapes and cassettes,
caneras, phones etc are to be prohibited. In the
event of any hawker found to be selling such itens
his |icence nust be cancelled forthwith.

(13) In areas other than the Non-Hawki ng Zones,
licences nmust be granted to the hawkers to do their
busi ness on paynent of the prescribed fee. The
licences nmust be for a period of 1 year. That will be
wi thout prejudice to the right of the Committee to
extend the limts of the Non-Hawking Zones in the
interests of public health, sanitation, safety, public
conveni ence and the |ike. Hawking |icences shoul d
not be refused in the Hawki ng Zones except for good
reasons. The discretion not to grant a hawking
licence in the Hawking Zone shoul d be exercised
reasonabl'y and in public interest.

(14) In future, before naking any alteration in the
schene, the Conmi ssioner should place the matter
before the Conmittee who shall take a decision after
consi dering views of all concerned including the
hawkers, the Conm ssioner of Police and nmenbers

of the public or an association representing the
public.

(15) It is expected that citizens and shopkeepers
shal | participate in keepi ng non hawki ng

zones/ areas free from hawkers. They shall do so by
bringing to the notice of the concerned ward of ficer
the presence of a hawker in a non hawking

zone/ area. The concerned ward officer shall take

i medi ate steps to renpve such a hawker. In case

the ward officer takes no actiona witten conpl ai nt
may be filed by the citizen/shopkeeper to the
Commttee. The Committee shall look into the
conplaint and if found correct the Commttee wll
with the help of police renmove the hawker. The
officer in charge of the concerned police station is
directed to give pronpt and i mmedi ate assi stance to
the Committee. In the event of the Conmittee

finding the conplaint to be correct it shall so record.
On the Conmttee so recordi ng an adverse renmark

re failure to performhis duty will be entered in the
confidential record of the concerned ward officer. If
nore than three such entries are found in the

record of an officer it would be a ground for

wi t hhol ding pronmotion. If nore than 6 such entries
are found in the records of an officer it shall be a
ground for term nation of service. For the work of
attending to such conplaints BMC shall pay to the
Chairman a fixed honorarium of Rs. 10,000/- p.m

(16) The schenme framed by us will have a binding
effect on all concerned. Thus apart fromthose to
whom |'i censes wi |l now be issued, no other
person/body will have any right to squat or carry on
any hawki ng or other business on the

roads/streets. We direct the BMC shall bring this
Judgnent to the notice of all Courts in which
matters are now pending. W are quite sure that the
concerned Court/s shall then suitably

vacate/nodi fy its injunction/stay order."
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Finally, a Conmttee had been constituted by this Court
with certain directions in paragraph 16 page 638 SCC as
under :

"16. We appoint a Committee consisting of a retired
Judge of the Bombay City Civil Court at Bonbay (to
be nom nated by the Chief Justice of Bonbay Hi gh
Court), who shall be the Chairman of the

Conmittee, a senior officer of BMC (who shall be
nom nated by the Minicipal Conm ssioner) and a
senior police officer fromthe traffic departnent (who
shal | be nom nated by the Police Conm ssioner).

For the present the Oficers will be deputed full tine
to work on the Commttee. BMC shall forthwith

make avail able to the Chairman and the Committee
all facilities Iike office space, secretarial staff etc.
BMC shal | al so nake available to the Chairman a
chauf feur driven car which is to be used for this
wor k only. Any person-or organization who feels,
that roads/streets apart fromthose designated as
non hawki'ng zones are suitable for hawking, nmay
apply to this Commttee, for having that road/street
desi gnated as a hawki ng zone. Sinilarly any person
or organi zation who feels that any road/street

desi gnat ed as hawki ng zone shoul d be a non

hawki ng zone may apply to the Conmttee for

havi ng that road/street designated as a non

hawki ng zone. The person or organi zation so
appl yi ng nust deposit along with the application a
sum of Rs. 1500/- per road/street in respect of

whi ch they want a decision. BMC shall add tothat a
sum of Rs. 1500/- per road/street. The sum of Rs.
3000 per road/street shall be handed over to the
Chai rman of the Conmittee as his honorarium The
Committee shall then cause a notice to be placed in
the concerned ward office and in promnent places
on that road/street inviting objections/suggestions
in respect of that proposal. Undoubtedly the
Committee shall visit the road/street and al so hear
all concerned parties including residents
associ ati ons, shop owners in that road/street etc.
The Conmittee shall then deci de whether or not

such road/street should be a hawki ng zone or not.
The Conmmittee will al so decide how nany hawkers

can be acconmopdated on that road/street if it is to
be a hawking zone. We clarify that nerely because
in the schene, as sanctioned, an area has been
shown as a hawki ng zone or a non hawki ng zone,

wi Il not preclude the Conmittee from considering
whet her hawki ng can be permitted on that
road/street. We have no doubt that the Committee
shal | ensure that the above nentioned criteria are
fulfilled before a road/street is declared as a
hawki ng zone and that if all the criteria are met
then that road/street is not kept out of a hawking
zone. In the event of any difference between the
Comm ttee nenbers, the decision of the Chairman

of the Committee shall prevail. The decision of the
Comm ttee shall be final and binding on all."

By anot her order dated 30.7.2004, this Court, anobngst
others, constituted two nore Committees. This Court then
directed that the first Committee, which had been established
by order dated 9.12.2003 shall deal with Zones 1 & 2 and the
two Conmittees, constituted on that date, shall deal with
Zones 3 & and 5 & 6 respectively. It was further clarified
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that all unauthorized hawkers and hawkers other than the
i censed hawkers may have to be, in a phased nmanner,
renoved from non-hawki ng Zones.

This Court further passed the follow ng order regarding
i ntervention applications:
"Before this Court a nunmber of Associations are
appearing and are seeking to intervene. Each such
Associ ation shall file in this Court, and also give to
t he Bombay Muni ci pal Corporation, a list of all its
menbers with the address of each nmenber. The
Associ ati on and each such nmenber shall file an
undert aki ng before this Court that they wll
cooperate with the Bonbay Minicipal Corporation
in the inplenmentation of the Schenme. Any
Associ ation or nmenber who does not file list/
undert aki ng not to be considered for allotnent of
space. "

LI CENSED HAVWKERS

Regardi ng | i censed hawkers, ‘after hearing the parties at
length, we left it to be considered only after the position
regardi ng total nunber of available sites becones avail abl e.
The question whether the licensed hawkers, who had been
operating for a long period of tine nust also stand in line with
others, was also left open
HANDI CAPPED HAVWKERS

Wth regard to handi capped hawkers, which was not
covered by our order dated 9.12.2003, was clarified in our
order dated 30.7.2004 as under
"We, however, nodify our order dated 9th Decenber,
2003 by permtting handicapped persons who have
been granted |icense for running the
PCOs/ Aarey/ Sarita stalls to continue to run those
stalls even in non-hawki ng Zones. ~No further or
new |l icenses to be granted to any other person even
a handi capped person in non-hawki ng-zones. W,
however, clarify that a license to run the PCO stall's
woul d mean running a PCO stall. 'No other activity
can be carried out fromthe PCO stall. Simlarly,
even in respect of other stalls, only the activity
permtted by the license can be carried on."

Pursuant to our order aforesaid, the three Conmttees,
constituted by us, have submitted their reports, after hearing
the parties and receiving objections, if any, as directed. The
Conmi tt ees suggested sone del eti ons/additions, which are to

be considered by this Court. That is how the matter is placed
before us once again for issuing further appropriate directions.
The principal contention of all the counsel is that this

Court identified 187 roads plus 49 roads as hawki ng Zones.
However, the Conmittees had upset the approval of this

Court, which is not permnissible.

To answer this question, we need to harnonize our

directions in paragraphs 13 and 16 of our judgnent of

9. 12. 2003. I n paragraph 13 of our judgnment, we have

approved 187 plus 49 roads as hawki ng Zones. W, however,
clarified that so far as 49 roads are concerned, the sane are
subj ect to the approval /NOC fromthe Traffic Police. W also
clarified that even though a road may be within a hawking

Zone the restrictions regardi ng di stances fromrail way
stations, hospitals, educational institutions, places of worship
etc. on that road, if any, would continue to apply. W further
clarified in paragraph 16 of our order that merely because in
the schene, as sanctioned, an area has been shown as a

hawki ng zone or a non hawking zone, will not preclude the
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Conmittee from considering whet her hawki ng can be

permtted on that road/street.

Readi ng paragraphs 13 and 16 of our order conjointly,

woul d clearly show that although we have in principle
approved 187 roads as hawki ng Zones, we have permitted the
Conmittees to further consider whether hawking can be
permtted on such road/street or not. In our view, therefore,
the contention of the petitioners that the Conmittees had
reduced the roads, which had been decl ared t he hawking

Zones by this Court, without any authority, must be rejected.
In our view, the Conmittees had exercised their powers in
consonance with the directions issued by this Court.

The other contention that due to reduction/deletion of

sone roads, approved as hawki ng Zones by this Court, the
hawkers have been deprived of their right to hawk on the
streets decl ared as hawki ng Zones has al so no substance.

This contention al so deserves to be rejected outright.

The statenents show ng nunber of Hawki ng Zone Roads

and avail abl e pitches thereat recommended by all the Three
Menbers’ Commttees are as follows:

"Annexure - VIII

St at ement showi ng Nunber of Hawki ng Zone Roads and

avai |l abl e pitches thereat recomended by all the Three Menbers
Conmi tt ees

Gty
Committee
East ern Subs
Commi ttee
West ern Subs
Commi ttee

No. of

Rds.

No. of

pi t ches

No. of

Rds.

No. of

pi t ches

No. of

Rds.

No. of

pi t ches

Hawki ng Zones out of
196 Roads approved By
Hon’ bl e Suprene Court

57

4088

59

7658

80

7255

Less Roads del eted by
Comittee

06

205

12

454

80

7255

Rds. Renmi ned out of 196
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Roads
61
3885
47
7204

Pl us After considering
suggesti on & obj ections

new y added roads &
pi t ches

44

2275

50

8288

56

2670

Pl us Hawkiong Pl aza

(KW

01
226

Actual avail abl e Roads

for Hawki ng zones &
nunber of pitches
avai l abl e

95

6138

97

15492

56

2896

Sumary Statenment show ng tota

nunber of avail abl e Hawki ng

Zone Roads & Pitches as recommended by all the Three Menbers

Commi ttees.

Sl . No.
Commi ttee
Roads

Pi t ches
Hawki ng
Pl aza

Pi t ches
Tot al
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East ern
97
15492

15492
3
Vst ern
56

2670
1
226
2896

248
24300
1

226
24526

Qut of 248 roads, recomended as hawki ng Zones by the
Conmittees, 27 roads fall within 100/150 ntrs. fromthe
pl aces of worship and educational institutes. The suggestion
of the Commttees to nodify and relax direction No. 3 of this
Court is rejected. Such suggestion cannot be accepted
because this has been the consistent view even in 1985 case,
whi ch has been adopted by this Court.  Therefore, the 27
roads, identified and suggested by the Committees and
included in total roads of 248, have to be deducted. Therefore,
the total roads as hawking Zones shall remain only at 221
Qut of 24,300 pitches, 2429 pitches have to be excluded.

Then it comes to 21871 plus 1853 plus 226 pitches. ' The tota
final figure conmes to 23,950 pitches.

The break-up figures shown in the recommendati ons of
the Conmittees show that there are in total 15,159 existing
licensed hawkers in the city of Bonbay. Qut of these 5555
i censed hawkers are pertaining to PCOs/ Handi capped
Persons’ Stalls, Cobbler Pitches, Cobbler Stalls and Aarey
Sarita, which had been permitted by this Court in our order
dated 9.12.2003 and 30.7.2004. Fromthe remaini ng 9604
i censed hawkers, 2083 are in hawking Zones and 7521 are in
non- hawki ng Zones.

STATUS OF LI CENSED HAWKERS

The question whether |icensed hawkers al ready operating
i n hawki ng Zones shoul d be allowed to continue irrespective of
draw of |ots had been kept open by this Court to be decided
after the subm ssion of the Commttees’ Report. | The
Comm ttees recomended that it would not be advisabl e for
the licensed hawkers who are hawking for the last so nmany
years to stand in a queue for the draw of lots alongwith
unli censed hawkers. M. GE. Vahanvati, |earned Solicitor
CGeneral appearing for B.MC. has no objection if the licensed
hawkers, al ready operating in hawki ng Zones, should be
allowed to continue irrespective of draw of lots. W accept the
suggestion of the Committees. Accordingly, we issue the
foll owi ng directions:

(A 5555 |icensed hawkers pertaining to PCOs/
Handi capped Persons’ Stalls, Cobbler Pitches, Cobbler
Stalls and Aarey Sarita are allowed to continue their

busi ness irrespective of draw of lots till the regul ations
are franed by the Governnent of Maharashtra
(B) 2083 licensed hawkers hawki ng i n hawki ng Zones shal

be allowed to continue the hawking irrespective of draw
of lots till the regulations are franed by the Government
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of Maharashtra

(O 7521 |icensed hawkers, who are in the non-hawking
Zones, must be shifted to hawking Zones and allowed to
continue hawking till the regulations are framed by the

CGover nent of Maharashtra.

We have noticed that total pitches now available in the
hawki ng Zones are (23950 minus 15159) = 8791. For these
8791, there shall be draw of |ots.

Each Comrittee shall print a format for draw of |ots.
Amongst others, the application formfor draw of |ots shal
contain the foll ow ng informtion:

i) Every applicant shall affix his/her |atest passport
size phot on the application form
i) Fat hers’ nanme/ Nanme of the spouse, if married

and address;

iii) Ward No., whether his/her name appears in the

El ectoral Roll as a Voter, SI. No. in the Voter’s List
etc. ;

iv) An undertaking that he/she has not applied in
any ot her' ward/ zone other than the ward/zone

appl i ed;

V) Must undertake that the information furnished, if
found fal se, fabricated or if any fraud is played,
he/she will be disqualified, even subsequent to

the draw of lots. /In other words, the application

shall be treated as null and void;

Vi) Each Zone shall constitute a Screening
Conmittee and the Screening Conmittee, after

properly scrutinizing each and every applicant,

shall fix the date for draw of |ots

vii) The Screening Committees are entitled to devise
their owmn nmodalities in order to ensure-that no
applicant/famly secures nore than one pitch.

The Conmittee (Zone 1 & I1) in the Report dated

20.1. 2005 pointed out certain difficulties in effectively
i mpl ementi ng the hawki ng and non-hawki ng Schene, as
franed by this Court. The Conmittee pointed out the
probl ens of unauthorized parking of vehicles/ lorries/
tempos/ two wheelers etc. by the shopkeepers and custoners.
I n paragraph 37(vii), the Comm ttee pointed out as under
"37(vii) The probl em of unauthorized parking of
vehicles/ lorries/ tenpos/ two wheelers etc. is the
case of much greater nuisance for vehicular as well

as pedestrian traffic as conpared with the probl em

of unaut horized hawking. At the tine of the visit of
the Committee in CWard, it was found that from
Princess street junction upto Abdul Rehnman Street,

maj or portion of the road was bl ocked by

unaut hori zed parking. On enquiry | was told that

the unaut horized parking is on account of parking

of vehicles of shopkeepers of the said road or their
customers or visitors. Not only that, but the
shopkeepers have all owed unaut hori zed parking for
thensel ves and their custoners near their shops

and they have al so extended the area of their shops

in front of the shops and in sone cases by keeping
temporary stalls or stools for exhibiting their goods.
Such was the position in practically all Wards."

The sane was reiterated again by the Report of the
Comm ttee dated 29.3.2005 as under

“I'n order to effectively inplenent hawki ng/ non-
hawki ng zone scheme it is also desirable that
necessary direction may al so be given regarding
unaut hori zed parki ng and unaut hori zed ext ensi on
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of their shops by several shopkeepers as stated in
detail in para 37(vii) on page 28 of ny earlier
report."

Qur orders dated 9.12.2003 and 30.7.2004 nake it
abundantly clear that all concerned shall abide our directions.
Thi s woul d nean incl udi ng shopkeepers, house owners and
vehicle owners. We nmeke it clear that if there is any
obstruction by any authority including the shopkeepers, house
owners and customers and if any extension of shop is rmade or
if there is any unauthorized parking by the shopkeepers,
whi ch hanpers or creates any inpedi nent for effectively
i npl enenting our directions in hawki ng and non- hawki ng
zones, the Commttees shall imediately report to the
concerned authorities, and such authority shall inmmediately
renove/ denol i sh such ext ended area of shops or
unaut hori zed parking which hanpers or creates inpedi nent
for effectively inplenenting the directions of this Court.

The suggestion of the Comrmittee to relax the order of this
Court dated9.12.2003 to accompdat e sone nore hawkers in
regard to certain spots in Zone-I and Il as done in the case of
Dadasaheb Phal ke Road where distance to be |left from Dadar
Station (East) was only 25 meters instead of 100/ 150 neters
i s rejected.

HAVWKERS' PLAZA

In our order /dated 9.12.2003, we noticed as under
“I't will be open for BMC to set up hawking plazas.

However, when BMC sets up a hawki ng plaza the
allotment of 1Imx 1m pitches in those hawking
pl azas nmust be made on the above terns and
condi tions \ 005\ 005"

Pursuant to our order, the Committees exanined the
foll owi ng areas for Hawkers’ Pl azas:

"1. Plot No. T/4 on Lokmanya Tilak Road, Borival
(W.

2. Hawkers Pl aza at Navrang Garden now known as
Ganpatrao Anbre Maharaj Udyan in K/ \West on J.P
Road, Andheri (W.

3. Sainath Road, Ml ad(W near subway.

4. Andheri Palika Bazaar Hawkers’ Pl aza (Bel ow
Cokhal e Fl yover Bridge) at Andheri (W."

After exami ning the areas, the Committees have nade

certain recommendati ons, which are accepted. B.MC nowto
undertake i mredi ate steps for making infrastructure
avai |l abl e, as suggested by the Conmittees.

| NTERVENTI ON APPLI CATI ONS

Many I ntervention Applications have been filed.  The
counsel for the respective applicants nade an attenpt to
argue on such intervention applications. This Court on
30.7.2004 clarified that each such association shall file in this
Court, and also furnish to the Bonbay Minicipal Corporation,
alist of all its nmenbers with the address of each nenber. The
Associ ati ons and each such menber were required to file an
undert aki ng before this Court to the effect that they will
cooperate with the Bonbay Municipal Corporation in the
i mpl ementation of the Scheme. This Court further said that
any Associ ation or menmber who does not file list/ undertaking
not to be considered for allotnment of space.

None of the applicants satisfied and fulfilled the
conditions inasnuch as no such undertaki ng has been filed
before this Court, nor any list of nmenbers has been filed in
this Court, as directed. Al such intervention applications,
whi ch had not fulfilled the conditions/criteria, as set out by
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this Court are accordingly dismn ssed.
HANDI CAPPED HAWKERS
I . A Nos. 28, 29/ 04, 78, 100- 101, 158, 159/ 05and 200, 201/06
These intervention applications have been filed by the
handi capped hawkers. They have filed an undertaking before
this Court. This Court on 30.7.2004 passed the foll ow ng
order:
"We, however, nodify our order dated 9th Decenber,
2003 by permtting handi capped persons who have
been granted |icense for running the
PCOs/ Aarey/ Sarita stalls to continue to run those
stalls even in non-hawki ng Zones. No further or
new |l icenses to be granted to any other person even
a handi capped person in non-hawki ng zones. W,
however, clarify that alicense to run the PCO stalls
woul d mean running a PCO stall. No other activity
can be carried out fromthe PCOstall. Simlarly,
even in respect of other stalls, only the activity
permtted by the license can be carried on."

The grievance of the applicants is that despite their
having licenses of Imx 2 m stalls, notices have been issued
by the Corporation tothe disabled |icensed stall holders to
reduce the size of stall to Imx 1Im It is stated that the |license
for running stalls /of Imx 2m had been issued to them
because many of themhave | oconotor disability. They have to
take the assistance of wheel chairs, crutches, Jai pur foot and
ot her enabling aids of the Iike (which are non-fol dable) and
consequently, they need anple space within their booths to
acconmpdat e t hese conpensatory ai'd devices. ~The applicants
have al so annexed a specinen of the |license issued to them
which is 1mx 2m

By our order dated 9.12.2003, in direction No. 1, we have
al l owed Aarey/ Sarita stalls and sugar cane vendors who may
require an area of nmore than 1m x 1m- and accordingly
permtted themto utilize the space of not nmore than 2m x 1m
Accordingly, the applicants in these intervention applications
are pernmitted to stalls of 1m x 2m as provided in their
i cense. This pernission, however, is subject to verifications
by the Cormittee that the allottees have | oconmpotor disability
and they have to take the assistance of wheel chairs, crutches,
Jai pur foot and other enabling aids of the Iike (which are non-
f ol dabl e).

NATI ONAL POLI CY ON URBAN STREET VENDORS

National Policy on Urban Street Vendors has been franed
as far back as in 2004. |Its Introduction reads:

"I ntroduction

Street vending as a profession has been in
exi stence in India since tine imenorial. However,
their nunber has increased manifold in the recent
years. According to one study Munbai has the
| argest nunber of street vendors numbering around
250, 000, while Del hi has around 200,000. Calcutta
has nore than 150, 000 street vendors and
Ahmedabad has around 100, 000. Wonen
constitute a |l arge nunber of street vendors in
al nost every city. Sone studies estimate that street
vendors constitute approxi mately 2% of the
popul ation of a metropolis. The total nunber of
street vendors in the country is estimted at around
1 crore. Uban vending is not only a source of
enpl oyment but provide 'affordable’ services to the
maj ority of urban population. The role played by
the hawkers in the econony as also in the society
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needs to be given due credit but they are considered
as unlawful entities and are subjected to

conti nuous harassnent by Police and civic
authorities. This is reported to be continuing even
after the ruling of the Supreme Court that "if
properly regul ated according to the exigency of the
circunstances, the small traders on the side wal ks
can considerably add to the confort and

conveni ence of the general public, by naking

avail abl e ordinary articles of everyday use for a
conparatively |l esser price. An ordinary person, not
very affluent, while hurrying towards his hone after
a day’s work can pick up these articles without
going out of his way to find a regular market. The
right to carry on trade or business nentioned in
Article 19(1)(g) of the Constitution, on street
paverments, if properly regul ated cannot be denied

on the ground that the streets are neant exclusively
for passing or re-passing and no other use."

Section 10 of the Policy deals with the role of the State

CGovernments. Section10.1 provides that the State
CGovernments should ensure that institutional arrangenents,
| egi sl ative frameworks and ot her necessary actions achieve
conformity with the National Policy for Street Vendors. At the
time of hearing of these petitions, it had been brought to our
noti ce by M. Raghupati, |earned counsel for the State that a
Commi ttee has been constituted by the State of Mharashtra
to go into the whol e ganut of the issues and necessary
regul ations will be franed by the State. W insisted that the
CGovernment should file an affidavit explaining their position
and the time framework w thin which regul ati ons can be
framed. Pursuant to our direction, a counter affidavit of Dr.
Jairaj Phatak, Principal Secretary, Urban Devel oprment
Department, CGovernnent of Maharashtra has been filed. It is
stated that to i nplenment the national policy on urban street
vendors in the State the matter was thoroughly discussed in
the neeting held on 29.11.2005. It is stated that to i npl ement
the National Policy on urban street vendors a Conmittee has
been constituted with the foll owi ng persons:
1. Principal Secretary I1, : Chai r man

Ur ban Devel opnent Departnment,

Mant ral ya, Munbai

2. Principal Secretary, Home (Special) : Menber
Mant ral ya, Minbai

3. Muinici pal Conmi ssi oner, § Menmber
Bri hannmunbai Mahanagar pal i ka,
Munbai

4. Police Conm ssioner, Minbai : Menber

5. Commi ssioner & Director of : Menber
Muni ci pal Admi nistration
Worli, Munbai

6. Munici pal Comm ssioner, : Menber

Thane Muni ci pal Corporation, Thane

7. Municipal Comm ssioner, : Menmber
Nagpur Muni ci pal Corporation, Nagpur

8. Munici pal Comm ssi oner, : Menber
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Pune Muni ci pal Corporation, Pune.

9. Shri MK Puradupadhye, :  Menber Secretary
Deputy Secretary, (UD 20)
Urban Devel opnent Departnent,
Mant r al aya, Minbai

It is also stated that the first neeting of the Conmmttee
was held on 5th Septenber, 2006 and various issues about the
street hawkers were discussed. A decision was also taken in
the said nmeeting to informall the Minicipal Corporations/
Councils about the said Committee and a copy of the Nationa
Policy on Urban Street Vendors was also circulated. It is
stated that the next neeting has been fixed towards the
m ddl e of February, 2007.

Finally, it is statedin the affidavit that the issue requires
survey and study of the various urban areas falling within the
jurisdiction of various Minicipal Corporations / Councils and,
therefore, the State Government requires sonme tinme to frane
the regul'ations for inplenmenting the National Policy on Urban

Street Vendors. It is stated that the State Government woul d
be able to decide on the feasibility of the inplenmentation by
May, 2007.

After noticing the contents of the statenments in the
counter, we are happy to note that the State Governnent is
initiating a process for inplenmentation of National Policy on
Urban Street Vendors by framing regul ations as envisaged in
Section 10.1 of the National Policy. W hope and trust that

the State Governnent will pursue-the matter with right
earnest and bring it to logical conclusion within the tine
sti pul at ed.

We clarify that the regulations so franed by the State
woul d be in consonance with the ai ns and objects of ‘the
Nati onal Policy to render sone sort of succour to the urban
street vendors to eke out a living through hawking.

We also clarify that State Government shall frane
regul ations in order to solve the problem of hawkers
i ndependent|ly wi thout being influenced by any schene franed
by us or any direction issued by this Court in the
interregnum W further clarify that the schemes and
directions issued by this Court are purely tenporary in nature
and subject to regulations franed by the State CGovernnment in
terns of Section 10.1 of the National Policy on Urban Street
Vendors. |In other words, the schemes and directions issued
by this Court shall be valid only till the regulations are franed
and i npl enent ed.

Al the Wit petitions, Contenpt petitions except

Contempt petition No. 140 of 2006 are accordi ngly dism ssed.

| ssue notice in Contenpt Petition No. 140 of 2006, returnable
within six weeks.

W would like to reiterate that no other Court shal
interpret the order of this Court or pass any order touching
upon the subject matter dealt with by this Court concerning
the issues in hand. Any wit petition pending in any High
Court on the sane subject shall remamin stayed. |If any
clarifications/ nodifications are required, the sanme nust be
obtained fromthis Court.

List the matter for further orders after six nonths.




